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UBWC also noccd thac the . Mlnnesota CommISSJOD has rejected the pick and chooee
rule in the" COnaolidated Arbitration Proceeding, Docket Nos. P-421/M-96-729,
985, 909. ‘

3. Thé Départmeht

The Departmsnt andlyzed the Pederal Act, FCC Rules and Oxders, and the ’
Commlﬂsion ‘8 earllex dec151on in the Consolidatad Arbitration Proceeding. The
Department noted that the FCC's rules which would have permitted AWS to ‘'pick

‘and choose™ terma trom other agreements, has been stayed in Federal Court. The X
Department further noted that in its earlier ORDER RESOLVING ISSUES AFTER ‘
RECONSIDERATION AND APPROVING CONTRACT in Docket Nos. P-421/M-96- 723, 855, 3089,
the Commission directed that the following language be added to the Agreement:

The Partieslagfae that the provisions of Section 252(i) of the Act shall :
[*39] apply, including flnal -state and federal interpretive regulations in .
etfect from cmme to t;me

‘The Departmenc recqmmgndedfthat]thie_language also be required in the agreement
- between AWS and USWC because of the unsettled nature of the law.

4. The ALJ

According to the ALJ, the applicable law is Section 252 (i) of the Act which
provides: ' '

B locaIIGXéhange carrier shall make available any interconnection, service, or
/network alement prov1ded under an agreement approved under this section to which

it is a party to any other reguesting telecommunications carrier upon the same _
tarms and conditions as thoge provided in the agreement. f

The ALJ roted that in 47 C.F.R. § 51.809, the FCC 1nterpreted Section 252 (i} to
require loral ~exchange carriers; to make available

.any. individual interconnections, service or network element arrangement
cont#ined in &ny agreement to which it is a party that ig approved by a State
Commiesion pursuant to section 252 of the Act, nupon the same rates, texrms and
conditions as those provided in the agreement.

However, the  ALJ aleo noted that on October 15, 1956, the Eighth Circuit Court
ol Appeals stayed 47 C.F.R. § 51.609, the so-called "pick [*40] and chooge"
rule at issue. Accordmngly. the ALJ recommended that the parties include in

their agreement a recognition that the law on this issue is unsettled, as was

ordered in the Commission's March 17, 1997 Order after reconsideration in the
Consolidated Arbitration Proceedlng.

5. Commission Action

For the reasoms articulated abpve by the Department and the ALJ, the Commission
finds it appropriate to disect Lhe parties to include in their agreement
language adopted by the Commission in the conrolidarad arhitrarion rhat
recognizee the unsettled state of the law on the application of section 252(i).
n3 The specific language. is:

® oo @ wsneds
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The partxes agree that the provisions of section 252(i) of the Act shall apply,
lncludlng tlnal state and federal znrerpretlve regulatiovas in effect f£rom time.
to tlm@

T RN L SIS U -Fobtnqtes- T T T T T

, n3 In; making thelr recommendat;ons both the Department and the ALJ noted
that’ the. Eight. Circuit Court of Appeals had stayed 47 C.F.R. § 51.809, the
s0-called "pick and choose"’ rule The fact that subsequently the Eighth Circuit
Court of Appea] nas issued a :inal order striking down the "pick and choose" ‘
rule  (July 16, 1997) strengthens their rccommendaciona and the further
: demonatratee the reasonablencss of the Commission's decision on this jgsue.

- - - - -~ -2 - - -+~ - - - - -End Footnoteg- - - - - - - - - - -« - - - - - -
[*41]

X: Pointa bt”Interconnection:'

The partzes could not agree an whxch of them should determine the points of
_Jnterconnectlon S

1. Aws'

AWS argued that it is- entltled to interconnection at whatever point it believes
is technically. feasible sub1ect to tlie same reasonable space and equipment
limitations that. are lmposed on other LECs and incumbent LECs. AWS algo
claimed that it ‘entitled to physical collocation for remote switching units
{RSUs) and digital loop carriers (DLCs) or virtual collocation. AWS cited
Federal Act Sections 251(c)(2) and (6), FCC Rule 51.305, and ‘FCC Order, ‘
Pafagraphﬂ'ZIZ and'573,'in support of its positiong.

ARS also- argued that USWC is not entitled ta select points of interconnection.
ANWSG . atated that the burden was" on USWC to demonstrate with clear and convincing
evidence thdt a requested point of interxconnection is not technically feasible
cand alleged that USWC has not: dempnatrated any Lnf&&Slble interconmnection iu
this proceedlng

2. USWC

- USWC stated that it would offer the choice of virtual collocation, physical
colloéation, or mid-span meet arrangements as the points of interconnection if
they are technically feasible. Additional points of intercomnnection [*42)
must be requested via the bona fide request process.

3. The Department

The Department supported AWS' right to determine where to interconnect subject

to interconnection points being technically feasible for USWC. The Department
cited the Comnmission's decision in its ORDER RESOLVING ARBITRATION ISSUES issued
December 2, 13996 in the Conﬂolldated Arbitration Case. In that Order, the
Departmenp noted, the Commission reguired USWC to allow interconnection at any
technlcally feasible point on it# network requested by the CLEC. :
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4 '. The ZLJ‘

The ALJ agreed with the Depaxcment that the Commission/.should adoPt languaage
similax tO .what it adopted in. ‘the Consolidated Arbitration Order, providing that
AWS should be entltled to znterconnect its network with USWC at any point that
is- technically £eas;ble subject to. space and equipment limitations.

¢

5. chmission Action

’ The Federal Act and. FCC ‘rules: are clear AWS has the right to interconnect and
USWC will be required to allaw interconnection at any technically feasible point
on tha network that AWS reguests.

L. One-Mile Distance Mid-@pan Meet Point
1. uswe o . »

'Uswc prcposed that a lzmlt be placed on the length of £aC111t1es [*43] that
USWC must’ construct £o establlsh a ‘mid-span meet point arrangement. USWC stated

" that a reascnable standard would be to limit USWC's construction obligation to
no More than ane mile of. fac111t1e5 and no more than one-half the distance of
jeintly: provnded facilxtleg USWC also recommended that direct trunks should be
established when traffic between USWC and AWS exceeds 513 CCS, USWC explained
that the reason fox this- recommendatlon is to ensure an eff1c1ent mix of direct
trunk transport and tandem swltching

2. AWS

AWS objected'tc USWC's propasal "arguing that the Federal act and FCC Order
allow Aws to gelact any technlcally feasible method of interconnection and
access . to unbundled uetwork elements with no limitation on digtance.

“AWS noted thac USWC's proposed one mile limitation for meet points is contrary
ta what USWC agreed to in the congolidated arbitration proceeding and argued
that USWC should not be permitted to discriminate against AWS in this proceeding
by arbitmaraly 1mpo=1nq a4 distance limitation which shitts the costs of
'interconnection to AWS.

AWS proposed that the ccmpanies:pégotiate meet points and each party should be
.responsible for costs to construct  [*44] facilities to the meet points.

. The Departwment

‘The Department cited the CommisSsion's ORDER RESOLVING ARBITRATION ISSUES issued
December 2, 1996 in which the Commission noted that USWC agreed to negotiate
mid-span meet points of interconnection without any preset distance limitation.
The Department recommended a slmilar determination in this proceeding that no
distance llmzt be set.

4. The ALJ.

The ALJ rgdommended the same treétment in this docket as the Commission adopted

in the Consolidated Arbitration Proceeding, i.e. to not limit the distance for
meet points.
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5. CommLSSLQn Action ,

_ The Commxssion flnds that the Federal Act and FCC Order allow AWS to select any
tevhnlcally feas;ble method of interconnection and access to unbundled network
elements ‘with ne limitation on’ distance Accordingly, the Commission will not
accept Uswc 8. ptopoual and lel adopt AWS' no limit midspan meet point
recommendatlon

M. Collocation of AWS' RSUs and DLCs
1. AWS

Aws sought - authorlty to collocate remote switching unite (RSUs) and digital loop
carrier systems (DLCs) -at USWC premises. AWS argued that USWC's opposition to
collocation of any equipment ‘that is not “tramsmigsion [*45] equipment® is
_contrary to FCC and Minnesota Commisaian decismions. AWS acknowledged that the
FCC stated that it. would not. immediately require an ILEC to permit collocation
of sztchlng equlpment -However, AWS stated that the FCC algo left it to State .
Commigsion's to determine whether. particular equipment is used for {
lnterconnectlon @r access to' unbundled elements and noted that the Minnesota
Commiggian dotermlned in the Consoclidated Arbitration Proceeding that

collocation. of RSUs and DLCa equlpment is required.

Furthermore accordlng to ANS, USWC witness Londgren agreed to allow collocation
of RSUs: and DLCE: consistent w;th the Commission's limitations determined in the
consolidated arbltratlon proceed;ng ‘

2. USWMC
In itd Brlef . USWC withdrew its ObJGCthn to collocating RSUs based on the
Commigsion's decision in the Consolidated Arbitration Proceeding. USWC
acknowledged: that the Commlsszon hae adopted AWS' position on collocating in
other arbitration proceedinge but' noted that those decisions have been appealed.

Pending. the results of the. appeal USWC agreed to collocate RSUs in its end
offices.

3. The Départment

The Department noted that the’ Federal Act and FCC Rules  [*46] had been
interpreted by the Commission. in its decision in the Consolidated Arbitration
 Proceeding’. The DPp1rtmenL stated that there was no reaeon to change or modify
the Commission's earlier decislon to allow collocation of RSUs and DLCs.

4. The ALJ

The ALJ stated that the Commissiou has explicitly ordered that U &£ WEST permit
RSUs and DLCs to be collocated. Consolidated Arbitration Order at 16. The
Commisgion found that nollocated equipment need not be excluslvely used for f
interconnection or dccess to unbundled network elements. According to the ALJ,

AWS should be entitled to phygical collocation of equipment necessary for

interconnection or access to unbundled network elements, including RSUs and ¥
DLCg.
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Cs) Cdmmitsién Action

‘”iConslstent w1th ;ts reaaonlng and action in the Consclidated Arbicracxon -Order,

. the. COmmlss1on will allow the . collocatlon of RSUs and DLCs on USWC's premises.
.It ig- understood that.,as stated :in the Consolidated Arbitration Order, RSUd are
‘ noc to be used to av01d toll aCCesa charges by USWC.

i N;fDefinition.of."Collocabed gremines"
1. USWC .

USWL argued that the defln;tlon of "collocated premises" should be restricted to
USWC's central off:resv [*47) = and tandems, in which event requests for
-collocating on premises other" than tandem and end office switching facilitiese
would not be automatlcally granted but would be based on a bona fide request
process.

. 2. AWS

AWS disagreed with USWC's proposed definition of "collocated premises." AWS
argued that the Federal Act, Section 251({c) (6) obligates ILECs to provide
1nondxscrim1natory access -to collocated space at its "premises.' AWS contended
that the. FCC has determlnad that premlses include a broad range of facilities
including central offlces, wlre centers, tandem offices, structures owried or
leased, and any other structures Whlch house network facilities and public
right#-of-way, AWS asserted that ‘USWC's proposed restriction contradicts the

FCC's determlnation that Lollocatlon can only be limited if the ILEC '
. demcnstrates that a particular location is technically infeasible. AWS noted

that USWC has not presented any. evifence of lnteaslbleness of! louatlonﬁ at

which AWS seeks collocatlon.

RWS urged that. its contract language should be adopted since (according to AWS)
it is consistent with FCC Rules and the Minnescta Commission decigions in the
Consolidated Arb;tratlon Proceeding. [v48) !

3. ThevDepartment

The Department stated that the Commission adopted the FCC's position that
collbqatlon must be permitted at LEC central offices, serving wire centers, and
.tandem offices, as well as.all buildings or similar structures owned or leased '
by the incumbent LEC that house LEC network facilities. The Departnment stated
that there is no reason to modify or change the Commission's decision on
chbllo¢ation in. this proceeding.

4. The ALJ : : :
The ALJ recommended the same treatment in this docket as the Commission adopted
in the Consolidated Arbitration Proceeding. According to the ALJ, ‘“collocated
premniges" should be broadly interpreted to include all buildings and other
‘structures that contain network facilities.

5. Commigaion Action

Consistent with its reaébning'and action in the Consolidated Arbitration Oxder,
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the: Comminsxon w111 not restrict the definition of “collocated premises” to
central otfices and tandems ae urged by USWC. :

0. Determxnatlon of Exbausted Space

‘DSWC proposed to’ conditlon phyelcal and virtual" collocation on space
vaVailabnllty The only party to" address USWC's proposal was AHWS.

2. AWS

AWS noted that the FCC and theé Minnesota [*49] Commission mandated that space
for collocation be: allocated on'a first-come, first-served basis. FCC Order P
585 gonsolzdated Order, p. 17 AWS. stated that wh11e the FCC permitted ILECs to
‘permltted to- reaerve spape for future vse on termg more favorable than those
appllcable to other telecommunmcatlona carriers sceking space for their own use.
FCC Order PP 585, 602, 604

Aws'dssertéd that to'the exteﬂt USWC proposed to reserve space for its own use
that exceéds the 11m1tatlons meoued by the FCC its proposal must be rejected.
AWS ‘stated that if Uswr deriies AWS ‘collocation. gspace due to space exhaustiomn,
the Comm1551cn should require USWC to provide detailed floor: plans and explain
the uses of lts space and steps taken to avoid space exhaustion.

3. Comm18510n4AQt10n

'Con919tent w1th ltB reasonzng and action in the Consolidated Arbitration Order
(page 17), the Commission will require USWC to explain and demonstrate the
uses of its- space if i denles nwg access due to space exhaugtion.

P. Nondiscriminatory Access ;o Unbundled Network Elements ;

1. AWS

AWS assertad. that USWC 315 roguired by (*50] the Federal Act, . Section

251 (¢) {3). to provide nongdiscriminatory access to unbundled network elements at
any technicallyffeasible-point;fAccording to AWS, USWC must negotiate in good
faith for any special unbundling required for a wireless application.

AWS noted that FCC Rule 51.319 lists the following network elements that U S
WEST must maKe accessible: local loop., network interface devices, local and
tandem switches, interoffice tranbmission facilities, signaling networks,
call-related databases, operational support systems functions, and operatox
services/directory assistance facilities. AWS noted that the FCC also stated
‘that State Commissions could require the unbundling of additiomal network
alements. (FCC Qrder, P 366).

AWS recommended that the Commission require USWC to negotiate and make available
other unhbundled elemente that are 'necessary for wireless applications.

»LEXlS NEXlS

&K hamspsher d r}z Redd Lisewigr pk poup

| LEXIS-NEXIS * LEXIS-NEXIS

-&A rmerniver of the Aeed Flarvier plc growp »&A mormber of the Resd r‘)t-wv P poup

RECEIVED TIMENOV. 14, 6:26PM PRINT TIMENOV. 14 6:47PM




Page 26
1997 Minn. PUC LEXIS 118, *S0 LEXSEE

FfUSWC asaerced that 1t COmplleb with all FCC. regquirements for providing unbundled

network elemauts and that there is no dispute on this issue. USWC, in accordance

with FCC rules;’ wlll negotiate w1th other carriers to make additional network

_'elements avazlable USHC atated that AWS has not jdentified ([*51] any
‘spec;fic addztlonal network elements which it seeks to unbundle.

3[ The'Department

The’ Department noted that the FCC reguires that an ILEC must make available at
least seven network. elemen:a ‘and allows state commissions to require further
elements toO be unbundled. The Department supported AWS' request that the
Commission requlre the parties .to negotiate for. additional unbundled network
elements rxather than a requlrement ‘that AWS follow the bona fide request process
euggested by USWC.'

'4, The ALY

"nondlaCrlmlnatory access :o necwork elements onh arn unbundled ba519 at any
,technlcally fedblble point. The FCC's rule reguiraes the ILEC to unbundle the
following elements: network interface device, local loop, switching capability,
' interoffice transmission facilities, signaling networks, call-related data
‘bases, operational support systems, and operator gervices and directory
aésistanca. 47 C.F.R..‘§ 51. 319

Ihe ‘AlJ found char UswC e propcsed bonn fide regquest (BFR) process for each

unbundled element is inconsistent with the FCC rules and should not be allowed. :

The ALJ s$tated that USWC is required (*52) to provide nondiscriminatory ‘ f

access . to unbundled network elements at any technically feasible point. A

network element is considered technlcal]y feagsible absent technical or’

opgratzonal concerns. that prevent the fulfillment of a request by a
telecommunications carrier. The: ALJ stated that if AWS derermines that another.
agspact of unbundling is required. for a specific wireless application, USWC must
negotiate with AWS in good faith for such application. Such an element must be

provided unless{USWC demonstrates it is not technically feasible.

5. Commimmion Analysis and Action

In the Consolldatﬂd Arbltratlon ORDER AFTER RECONSIDBRATION the Commission

rejected USWC's request for a- BFR process for each request for subloop access.
The Commigsion stated:

U 5§ WEST's request for a-BFR process for each request for subloop accesas
reverses the thruét of the Act and the FCC rules and the burden of proof
established in the Commisgion‘s own procedural order."®

,(Rﬁcanslderatlon Order at 16) .

The CommisaionAfinda that this reasoning should apply with equal force to this
case. The Commigsion will require unbundling of additional elements on a
case-by-case basis if it is technically feasible. [*s3) 47 . C.F.R. § 51.317.
Under the burden of proof established for this proceeding, USWC will have the
burden of proving the unavailability of particular unbundled network elements.
absent such a showing, TUSWC must provide nondiscriminatory access to unbundled
network elements, including specific wireless applications, through negotiation.
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Q Access to Operac;onal Suppprt Systems

Operatlonal gupport systems (OSS) 1ncludp a variety of computer databases and
systems which supporc network’ operanlng sexrvices. The parties did not agree
whether . USWC ‘Bhotild be required tc develop and 1mp1ement electronic interfaces
for access CO'iLB operational support systems for ordering, provisioning and
'maintenaﬁcgfrepair functiong .

1l RWS.

AWS complained thal USWC has deriied its legal obligation to provide
nondiscrlminatory access to itu suppert systems, arguing that its legal
»obllgatlon under 251{c).is mutually exclusive. According to AWS, USWC has

- separate. ‘apd’ independent duties to: (1) negotiate in good faith; (2)
.anerconnect tac111tlas and. equlpment (3) provide nondiscriminatory access to
network. elements ‘o’ an. unbundled ‘bagis; (4) otfer telecommunications services
for regale ac whoTesale (*54] . ‘rates; and {5) provxde physical and virtual
ccllocatlon '

_AWS argued chat w1th0ut greater spec1t1c1ty in an agreement, it will not be
guaranteed ‘the eame access to Lnformatlon as is available to USWC AWS' proposed
‘Interconnec:xon Agreemenr Qection'- containc terms for the pruvision of an
1nterface for transterrlng and receleng order Confirmatian, Completion Notices,
and other lnformation ‘Section S(c) contains AWS' proposal for the provision of
’malutenance/repazr intexface.. lncluding the 1mplementatlon of unlform industry
atandards being developed by the Order and Billing Foxum.

2. USWC

‘USWC countered that: Aws did not raise the issue in its petition and therefore
" the Arbitrator need not conalder it. According to USWC, the Federal Act limits

the Commigsion's .consideration.of jssues to those that are raised in the
petltldn and in rhe response. USWC stated that it has not received a proposal
from AWS on. alectronlc agecess ‘and without knowing AWS' requirements, it cannot:
formulate ‘4 regponse . USwWC staced that AWS and U S WEST have only had limlted
negotlatlon ‘of system aCCesr and that it (USWC) is willing to contlnue
negotlations on this issue.

‘USWC argued that neither the Federal [*55] Act nor the FCC Order requires
unbundled access to 0SS for intetconnection USWC stated that the requirements
stated in FQC Rules P51.30S are extenaive and detailed and do not include access
to operatxonal gsupport systems. Because both of the intexconnecting companies
maintain all facxlltzes_requl;ed to service thair end use customers, therxe is no
need To acdcess the other carriex's 0SS. USWC stated that it will evaluate any
request from AWS to determine i€ it is achievable, the timing and the cost.

3. The¢ Department

The Department recommended granting AWS' request for real time, electronic
intexfaces (access) to USWC's OSS ‘services: ordexing, provisioning, and
maintenance gyatems. The Departmerit gstated that FCC Rule Section 51.319(f)
specifically requires LECs to unbundle and provide nondiscriminatory access to
the network operations support:systems functions of pre-ordering, ordering,
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noted that in the Consol;daCed Arbicratlon Proceedlng, the Commission
' 1nterpreted ‘the FCC First Order and refused to restrict how .a purchaser of
unbundled netwoxk elements m;ghc yee those unbundled elesments.

4. . [*56] - The ALJ

The . ALJ no:ed that UsSwC's' operatlonal gupport sysatem is a network element. The
ALT reasoned that becauae UsHC' ‘s operational support systém is a necwork
element, both the Act and FCC mandate accesBg on a nondlscrlmlnatory basis. To
meet the Act's and the FCC's requirements, the ALJ stated, USWC must provide
accegs to AWS at least equal in- quality to that enjoyed by USWC. Because the
record is void of any proposal by USWC to provide guch parity, the ALJ
coqcluded it is reascnable to apply the electronic interfaces proposed by AWS.

" 5. Commission Action

The Commissién finde that OSS is a network element. As required by the Act and
FCC, 'theféforé; the Commission will direct USWC to grant AWS access to these’
services on -a nond1scr1m1natory basis. This decision is consistent with the
Commisgion’'s, ‘refusal in the ‘Consélidated Arbltration Proceedzng to restrict how
a purchaser of unbundled network elements might ude those unbundled elements. It
is also conalstent with the Eighth Circuit Court of Appeals' July 18, 1997 order

on petithns for review of the FCC g rules implementing the Telecommunlvarmons
‘Act of 1996 g

R. Remediss for Service Quality Violations
1. AWS

[#*57] = AWS recommended standards relating to network reliability, network
interface specifications, error performance, operations, and administration of
outéges, AWS stated that its. proposed service quality standards should be met
by UsSwC and speclflc remedles 1mposed if not met.

2. USWC”

uswc recommended that service quallty standards be derarmlned in a separate
proceeding similar to. how coBts are being addressed. Although no. current pending
service quality case intludes AWS, the standards determined in Docket No.
421/M-96-729,855,909~-Merged roulg ‘be applied to the U S WEST-AWS relationship.

Regarding performance credits, USWC objected to AWS' attempt to enforce
penalties on USWC for not meeting AWS' requested performance standards. USWC
asserted that penalties are. 1llegal unwarranted and unrelated to any harm that
AWS ‘may suffer. USWC argued that there is no evidence in the record that these
penalties are appropriaté nor does the Act or FCC rules permit them in the
context of an arbitrated proceeding. USWC concluded that if AWS believes it is
being illegally discriminated against it can seek remedies from the Commiss=ion,
the FCC or: the :-courts.

3. The Department

The Dopartment [*58) statedx:he Federal Act requires that the guality of an
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unbundled element ‘and the. access to such unbundled element shall be at least

equal in guality to that" whlcn the incumbent LEC provides to itself. The - : ’
Depzxrtment further noted that ‘the FCC stated in its rules that if technically
feamible the quallty of- an element and access to that element may "upon request,
be auperlo: in ¢quality . to that which the incumbent LEC provides to itself." The
Department noted that competitore purchasing unbundled elements have a
lcglcimate ;nterest to engure that theixr ‘customers receive high quality service.
. without specif:c service quality or performance standarda a competitor may be
~‘unable to ansure’ ‘the qual:Ly of:‘gervice it expects. The Department stated Lhat
if USWC does not provide a sufficient level of service quality for its own
custowers, compet1tors should net be limited to that standard.

The Department noted that the Commission's service quality rules set broadly
defined minimum standards. As. such, they should not be the basis for setting
service quallty standards for - competltors The Department stated that AWS'g
" 'proposal, including penalty provisions, reascnably addressed its needs as a
[»591 competitor using USWC's network elements and services.

4. 'The ALJ

The ALT nozed the 1mportance of - service quality standards in the prDV1Blon of
wireless serviceo. Over the- years, the ALJ observed, AWS has experienced
-problems with ‘USWC in. terms of prov;sionxng delays, service outages and .

blocking. The ALJ .stated thdt AWS ‘has drafted detalled quality and performance
standards which' relate dlrectly to the functlona of Network Reliability, Network
.Interfdce Speciflcatlons Error Performance, 0peratlons and Administration of
Outages The ‘ALJ found -that’ sach of. the proposed quality and performance
standayds, is based on ppecific¢’ industry standards; raliability objectives and :
pe1formanca bpeC1£1cat10ns _ . ‘

By contraet the ALJ found, USWC has failed to present evidence regarding its
internal gquality or performance standards to assure that its customers receive
the quality of service to whlch they have become accustomed. The ALJ concluded i
. that the service guality standards and performance credits proposed by AWS

should ba approved. '

,Commission'Action

The Commission will adopt the ALJ's recommendation and reasoning and require U §
WEST to meet . the service quality standards proposed [*60] by AWS and be
liable for specific remedies if those standards are not met.

S. Access to Poles, Ducts, Conduits and Rights of Way

The parties agreed that USWC must provide nondiscriminatory access to poles, .
ducts, conduits, and rights-cf-way, bul disagreed as to what extent USWC must '
accommodate AWS needs and whether USWC should be able to reserve 15 percent of
capacity for maintenance and administrative purposes.

: AWS
AWS argued that USWC must provide mondiscriminatory access to ite poles, ducts, ,

conduits, and rightd-of-way in the same fashion and on the same rates, terma and
tonditiond ‘as it provides itself or other third party. According to AWS, this
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j‘acceaa muat accommodate ANS' technological needs, 1nc1ud1ng the use of
_alternative. ‘technologies. such ag micro-cell technology. U 5 WEST must take
freaﬂcnable steps to prOVLde accesec even to the extent of modifying its
~facxlitles to increase capaciCy AWS stated that USWC should be allowed to
reserve space only to: the excent necessary for regquired maintenance and
ladmznlstrative purposes based on generally accepted engineering principles.

' Awq ob3ected ‘to USWC's plan to reserve 15 percent gpare capacity in its conduits
“and [*61] . ducts for. itsmelf. whlle denying access to faciliries by AWS. AWS
clarified’ that it does not obgect to USWG. retaining a reasonable amount of
»nedessary.capacity for maintenance and administrative purposes. However, AWS
asserted- that a 15 percent. resetve'CApacity was Dot supported in the record and
should not be the standard authorlzed level of capacity reservation. AWS noted
that the FCC, in . its order at Paragraph 1170, does not allow an ILEC to favor
itaelf by reserVLng Capacity for some undefined future need.. AWS noted that the
Commigsion in the Consolidated. Arbltratlon Proceedlng (Congalidated Order. pp.
43-44) also recognized the’ need for USWC to reserve capacity for maintenance. and
admlnlstratxve purposes arcording to generally accepted engineering principles.

Awq objected to- UbWC B claim that access requirements are reciprocal for AWS.

AWS argued that thig posxt1on is contrary to the FCC Order that determined. that
' CMRS . providers are- ‘not LECs for purpoees of the Federal Act. Furthermore, AWS

stated, the Commissian in the Consoclidated Arbitrated Proceeding did not place

reclprocal obligations on carriers other than USWC and recommended that this
'p091tion should be rejected in- this [*62] proceeding also.

2. USWC - B

',USWC stated that it' will provide. nondiscriminatory access to its poles,
condults, innerduct rightg-of-way, on.a first come, first served basis, as long
as capacity ex1sts UswWc acknowledged that the Federal Act Section 251 (b) (4)
obligatea all local exchange carriers to provide access to cowpeting '
telecommunicaC1ou providers bu; .agserted ‘that this would 1nc1ude AWS not just
ILECs 'such. as USWC. USWC argued that contract provisions must be reciptrocal for
both parties not just the incumbent. USWC claimed that it should not be :

required to comnstruct or rearrange facilities for another carrier and should be
allowed to keep 15 percent of available capacity for maintenance and repair
puUrposes. g

'Regardlng Aws s reference to its micro-cell devices, USWC testified that placing
"these devices uu the tops of poles may cause network reliability concerns. USWC

also objec:ed tq AWS seeking to place the burden on USWC to obtain authozity for

rights-of-way on behalf of AWS. USWC noted that it acquired its existing rights

throﬁgh specific permita, licenses, or easements from public and private

parties. USWC argued that it has no authority, under Minnesota law, to extend

[*&3} itg easement rights that it has acquired from some other party, ToO AWS.
 USWC suggasted that AWS should seek authority trom rhe granting authority
 directly for its own usé. \

3. The Depaxrtment
The Department recommended following the decisions in the Consolidated

Arbitrated Proceeding and require USWC to make reasonable efforts to accommodate’
accesg by AWS and provide that éﬁy disputes should be resolved by the -
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- Commiaslon

'.Regarding the 15 percenc rosorve capacxty isaue, the Department stated that USWC
brshould be . requzrod to show chat it is reaery;ng_capac1ty only for maintenance

‘.,and administratlve puzpo:es in accordance with generally accepted engineering !
pr1nc1ples

‘. TheALJ N | - :
The ALJ’noted that Sectlon 251(b)(4) of the Act places the duty on USWC to

afford acceab to poles, dugou; conduits, and rights of way . . . to competing
providerq oL_telécommunicat1ons on rates, terme, and conditions that are
comsistent with' secticn 244..

Sectlon 244(2)(1) requzres util;tles to provide “nondlsorlmlnatory accesas to any’
'pole. condu;t or.- r;ght of way ownod or coutrolled by it". The ALJ nated that
this’ language ig. repeated in. 47 C.F.R. § 1.1403 and tha: Paragraph 1163 of the

[*6a]. Frc's Firsr order requares

utilltles ro take all zeasonable steps to accommodate requests for access in
these’ sltuotions . Befors- denyxng access based om a lack of capacity, a utility

must explore potential accommodatlons in good falth with the partics seeking !
aCCES.:. . . : ‘

The ALJ c1ced che Commlssion & Order in the Consolidated Arbltration Proceeding
‘in Wthh the. COmm1881on held that U S WEST could,_

\‘malntain spare capacmty only as reasonably necegsary for maintenance and
adminlstratlve purposes, based upon generally accepted englneerlng princ1ples

’ Consolldated A:bitration Order at 44.

" The ALJ found chat USWC . falled to prove in thie proceedzng that generally :
accepted engineexlng prlnrtples require it to reserve 15 percent of the capacity °
of ducts and conduits for maintenance and administration. Therefore, the ALJ
concluded, USWC: must make Treasonable efforts to accommodate access by AWS to U 5
WEST fadllltles in accordanoe with applicable law. Disputes nver whether a
reasonable accommodatlon has beern made should be submitted to the Commission.

Regordlng the rlghtv of way dispute, the ALJ stated that AWS should be afforded
nondlscr1m1narory access to USWC'sg. rights [*65] of way and related facilities
on the same terms and conditions'which USWC prov1des ‘to itgelf or a third party
in aqcordance wich gection 251 (b) (4) of the Act. Accarding to the ALJ, such
access must accommodate the different technological. needa of AWS as a CMRS
provider to the -extont cechnlcally feasible.

S.rCommission.Action

‘Following the reasoning and recommendations of the ALJ and the Department and
conajistent with the Commission'a Order in the Consolidated Arbitration
Proceeding, the Commission will ‘require USWC to make all reasonable efforts to
provide access to its poles, ducts, conduits and rights-of-way.
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B EG?iua;ion of Pyoposed.Contracts

lnterconnection agreement Ans anserced that USWC s agreement is amblguoua,
1nterna11y 1nconslstanc and lncompleCe AWE also objected that USWC's agreement
also defers ‘too many - 1Bsues for future negotlatlon

2.'USWC

USWC stated that. its Type 2 templete agreement chould be adopted because it has
been reviewad and approved by nine state commigaions. and complies with [+66]
Sections 251 and 252(d) of the Federal Act. While AWS claims its proposed
agrsement’ is supexior, USWC argued that a review of both agreements shaws the
topice. are. v;rtually zdentacal and language of specific provisions governing
‘general term< and cond;tlons are gimilar. Where language is different, USWC

stated, USWC‘s proposed agreemenc is fair while AWS' agreement tends te favor
" AWS. S . .

CUSWC denLed Aws' claxms that us WC's agreement is repetitive, amblguous, and
lnternally con81stent Uswe c1ted various examples where its language is more
speclfic and eﬁfertively addreases the partles obllgation- according to law.

obllqations ‘o’ USHC thac is covered by existing law. To the extent that AWS'
contract goes: beyond what the law requirea, USWC argued, it is improper and
Sunfair. .

3., 'l‘he Department

The Department noted that.the Commission has the authority to select either '
vpartles' contract in this: arbltratlon but favored the AWS contract because, it
stated, che uswc.: cantract leaves issues open to be resolved in a separate
agreéement: 1nclud1ng COllOCdthﬂ ‘unbundled elements and rates, and terms for
ancillary services. [*67]) : - 'The Department advised that USWC's approach left
too many xseues unresolved contrary ‘to the intent of the arbitxation process.

4q . The ALJ -

The ALJ recommended that AWS' propoaed 1uterconnectlon agreement should be
" adopted ag the agreement of the partiec except ac otherwise modified or limited
by the_deolsxons in this arbitration. , f

.The .ALJ found that the Act requlrea that a party petitioning for arbitration is !
requﬁred to provide the Stata Commission with

all relevant documentaiion concerning (i) the unresclved issues; (ii) the
position of each party with respect to those issues: and (iii) any other issue
‘ dzscusqed and resolved by the parcies

47 U.S.C. 5 252(b) (2) (R). |

The ALJ noted that a state-CommisBion is then empowered to impose appropriate

LEXlS NEXIS

&A tncinbes nlll-r l«d l’A’MH ph oup

LEXIS NEXIS LEXIS NEXIS

&A mcaher o the Reed. Elnice P manp A membes of 1iv Reed I‘hmu ole wecarp

R CEIVED TIMENOV. 14, 6:267M PRINT TIMENOV. 14, 6 A6PN




. ~ Page 33
1997:Minn. PUC LEXIS 118, *67 . LEXSEE'

b',cond1c1ons upon the partles o the agreement 47 U.S.C..§ 252(b)(4)(C). The ALJ
stated that' the ‘Act contemplateu ‘an actual contract emerging from the
arbltratlon. .47 U.S.C. s 252(e)(2)(a)

'The ALJ fbund that the AWS cpntract more comprehenalvely addresses techn1cal
1n:erconneccion matters. and centains general terms and conditicne customarily

",conta;ned in atandard commerc1al agreements. The ALJ also found that the AWS

[*68) . contract more. ccmprehenslvely addresses issues that, if not addressed,
' might delay or prevent the partzes' achlevement of an interconnection agreement.

By concrast, the ALJ noted the. USWC proposed contract deals with several
cruoxal areas by setting them aulde for resolution by a separate agreement. The
ALJ noted that petting issues aside without the agreement of. the parties could .
delay’ implementatmon and achlevemant of an interconnection agreement. The ALJ

did not find the fact. noted by USWC, that USWC's 8 proposed contract haa been
seletted as the template by other State Commissiohs persuasive. The ALJ noted
‘that the Commlssxon has rejected USWC's proposed contraat in favor of AT&T's
proposed contract 1anguage in the - ﬁonsol:dated Arbitration Proceeding.
(Consolldaued Arbltratlon Order at ‘7).

- S; Commxssxon ACtion .

: Contrary to USWC s Cldlm nhat the Commission has no authority to choose one of
-the agreemgnta, the Commlsslon belleves that it must choose, .as it did in the
1mplementat10n of the arb1traced agreement. In thg_Consol:dated Arb:tration
O:der, the Commzasxon stated at page B:

The Commxss:on sces' [*69] no impediment in the Act to 1ncorp0rat:ng

provislons of - that contract or any othexr into its final decision. Indeed, the

Act contemplates actual contracts ‘emerging from these arbitrations, providing

for subsedquent State commxesxcn review of "an agreement adopted by arbitration

, {emph&sis added)." 47 U. $.¢. § 252(e) (2) (B). In adopting specific
contraccual language, the Comm;sslon ig merely imposing terms and conditions
under authority of the Act. See 47_0 .C. §-252(b) (4) (C). ?

Having rev;ewed bo:h proposed contracte and the arguments of the parc1es, the
Commigsion finds that AWS!. proposed ‘interconnection Agreement complice with
federal law and more comprehensxvely addresses the contract issues.

For theae reasons and othérs stated by the ALJ and the Department, the
Commission finds. that AWS"proposed contract offers the best alternative among
the competing proposals submitted in this proceeding. Therefore, the Commisaion
.will adopt it ms’ a template for :an agreement between the parties, except as
modified or limiced by the dec1sxons in this arbitration.

: U,'Arbitracidn Costs

Based on the 421 company code- number portion of the docket number assigned

[x70] . to this prcceed;ng, all costs of this arbitration would be borne by

USWC. AWS was not assigned a- company code number and thal number had not been St
made part of the. docket number because it was presumed, at the time that docket '
humbexr was asaigned that the publlc agenciea .(the Commispion, the Office of
Administrative Hearings, and the Department) did not have the authority to bill
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3aws._

on May 12 1997, USWQ noszied the Ccmnlasion that it objected to bearing all
coats aasoc;ated WLth thla docket and on June 2, 1997, the Commission requested .
interested partles file commente and reply commenta ’ ’ ‘
Subeequently, Ans voluntaley agreed to ahare equally with USWC concerning the
‘coste in this arb1tratlon proceeding. AWS clarified, however, that it does not
belleve that the CQmmleslon bas authority, under Mznnesota statutes or the Act,
_£o assess costs of. thza arbltration proceeding againat AWS. AWS gtated that its
w1llingneas to share the. costs. of the arbitration should not be construed in any
waYy as nubjectxng AWS to tutuxe.assessments under Minn. Stat. § 237.295.

‘The. Comm;ss;on acknowledges AWS ,agreement to share equally the costs of this
arbitration {p- 412/EM-97-371) WIth USWC. These [*71] costs include the costs
of the Department, the. Offlce of Administrative Hearings, and the Commisgsion.
The Commission understands that AWS' willingness to share the costs of this
arbitration does not necessaf;ly imply that AWS is mubject to future aggesgments
_ undéf/Mlnn Stat '§ 237, 295.. In light of AWS' agreement to share equally in the
-, costs of - thle arbitration: with DSwC, it is not necegsary for the Commission to
determiue in:its Oxder Whether it has the authority and bbligation to assess
costs égalnst Aws

CRDER

1 That thu Cemmiauion take admlnietrative notice of the FCC' 8 First Report and
Order, In the Matter of Implementat;on of Local Compet:tlon Provisiens in the

Telet.ommunlcatl.ons Act of 1996, .CC Docket No. 96-58, dated August 8, 1996. o

2. The,Cpmmiseion,decxdesethe~arbitrated issues as set feorth in the body of this
Order, including the following:

R thatithe'agreement expresely previde for future modification; and

. thac Lhe egreement expressly state that any future. mod;flcetlons or amandments
- will be. brought before the Commission for approval.

3. Minn. Rules.-Part 7329.3000,1eebp. 1 is varied and the parties are directed
to file any petitions for rehearing - (*72] or reconsideration within 10 days
of the issuance of the Oxder from this meeting.

4. 1f a party.fllee for :econeideration, the party shall submit alternative
contyact language to implement its proposed resolution of the issue(s) that it
wants the Commission to reconsider.

5. USuWC and AWS shall aubmit & flnal contract, containing all the arbitrated and
negotlated terms, to the Commlnq:on for review pursuant tou 47 U.8.C. § 252(e) no
'later ‘than 20 days from the serv1cn date of the Commimssion Order in this
proceeding. If a party cbjects .to ‘any language in the contract, the party must
‘indicate the basig for that objection as part of the filing of the contract, and
the party must submit proposed alternative contract language.

6. The contracting parties eha;l gerve their contract on the service list
providead by_the'Commisaion. The cdntract must be served on the date the contract
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Y submitted'td~the Coﬁmiséibnu'

7. The part1es, part:.cipa.nr.e and interested persons shall have 10 days from the

: daLe the - part;xea subm:.t theix’ contract to the Comnussion to file commente !
regarding the contract :

8. Thls Order shall bec,ome etfec!:ive 1mmed1ately

BY ORDER OF. THE COMMISSION '
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